INTRODUCTION

The Summer 1982 issue of Law and Contemporary Problems, entitled Mental
Health, contained eight articles covering a broad range of mental health issues facing the United States in the early 1980s. 1 The 1960s and 1970s had witnessed sweeping reforms in state management of the mentally ill, and the symposium participants addressed, among other things, the new (narrower) civil commitment criteria' and the problems associated with the resulting deinstitutionalization of the mentally ill. 3 While there were hints by 1982 that these reforms were drawing to a close, 4 the direction subsequently taken in several states (including North Carolina, the publishing home of this journal) was not predicted in our 1982 issue. This important development in the care of the mentally ill has been the expansion of outpatient care.
Involuntary civil commitment of the mentally ill is typically thought of as an inpatient arrangement: court-ordered 24-hour confinement at a facility that provides a structured living environment and services that might include care, treatment, habilitation, or rehabilitation. Another civil commitment option, however, now available in most states, is "outpatient commitment." Outpatient commitment is court-ordered treatment in the community and is usually characterized by short, recurring visits to a mental health clinic that provides treatment such as medication, individual or group therapy, day or part-day activities, or supervision of living arrangements. 5 There are presently three types of outpatient civil commitment. 6 The first is traditional outpatient commitment, in which someone who would otherwise be an inpatient is assigned to a community setting. 7 The individual is adjudicated committable to an inpatient facility, but then is simply assigned to an outpatient program. A familiar analogy would be probation, where, rather than serving his or her prison sentence, a convicted criminal will live in the community, subject to certain standards of conduct. The second type of outpatient commitment is "conditional release" from an inpatient facility, 8 which is analogous to parole, where a convicted criminal leaves prison early, subject again to certain behavioral standards. The third type, which is known as "preventive commitment," differs from the first two in that it targets those not ill or dangerous enough to be committed to inpatient facilities under state commitment laws. 9 Preventive commitment, specifically the North Carolina scheme, is the focus of this note. Part II describes the history and design of the North Carolina preventive commitment scheme. Part III explores possible constitutional difficulties with the implementing statute."
Part IV identifies practical 10. While the U.S. Supreme Court has not ruled on outpatient commitment of any sort, this note analyzes other cases, including a variety of inpatient civil commitment cases, and concludes that preventive commitment probably satisfies substantive due process. Although the outpatient statutes differ procedurally from the inpatient commitment statutes, a procedural due process analysis of outpatient civil commitment in North Carolina would be well beyond the scope of this note. Moreover, while the outpatient statutes differ in significant ways (for example, they provide no right to counsel and no explicit right to confront or cross-examine witnesses, see N.C. GEN. STAT. § 122C-267 (1994)), initiative in North Carolina, the U.S. Supreme Court decided O'Connor v. Donaldson, 15 which is usually cited for the proposition that inpatient civil commitment of an adult requires a showing of mental illness and dangerousness. 16 In response to this ruling, or simply to explore less restrictive alternatives, many states tightened their substantive criteria for inpatient commitment. 7 In the wake of the resulting flood of released inpatients," 8 a large portion of the chronically mentally ill population became known as "revolving door patients."' 9
Revolving door patients are those chronically mentally ill who will not seek treatment on their own and who have a pattern of regularly relapsing and becoming dangerous. 2 As the O'Connor decision has been interpreted, the state may not commit such individuals until they become dangerous. Once they do, the state hospitalizes and medicates them, at which point they cease to be dangerous and must be released. Once released, they stop taking their medication and the cycle resumes. 21 The revolving door syndrome inheres in state management of the mentally ill; it is a byproduct of combining a substantive threshold for triggering state intervention with chronic mental illness that responds to medication.
With the 1980s, however, came a newly expanded view of the state's role in management of the mentally ill 22 and advocacy by mental health patients for lower standards of commitment. ' In 1983, the North Carolina legislature passed new outpatient commitment statutes, 24 expanding the criteria so as to embrace patients not yet committable to an inpatient facility under either North 15. 422 U.S. 563 (1975) . 16 . The Court's holding is actually considerably narrower than this. See infra text accompanying notes 81-96.
17. APA REPORT, supra note 6, at 1. This transition has been described as a shift from a "medical" model to a "legal" model of civil commitment. See Virginia Aldigd Hiday, Civil Commitment A Review of Empirical Research, 6 BEHAVIORAL SCi. & L. 15, 16 (1988) ("A basic assumption in these reforms was that a legal standard, 'dangerousness,' as opposed to a medical standard, 'need for treatment,' coupled with formal legal procedures as opposed to informal medical practices, would provide necessary scrutiny of the mental health establishment and would, thus, remove the cloak of paternalism responsible for past abuses. ("In most jurisdictions the law has rejected the medical model of commitment, which allowed involuntary hospitalization of the mentally ill when they needed treatment, and has substituted a legal model that emphasizes due process and permits involuntary hospitalization only of the mentally ill who are judged to be dangerous.").
18. See APA REPORT, supra note 6, at 1 (noting "massive depopulation of the public mental hospital system"); id. ("75% reduction in inpatient censuses in public mental hospitals" over the 30-year period between 1957 and 1987); see also Hinds, supra note 6, at 348 n.9.
19. See generally Hiday & Scheid-Cook, Critical Appraisal, supra note 11; Stefan, supra note 5. 20. See APA REPORT, supra note 6, at I (defining revolving door as "repeated brief hospitalizations followed by relapse after discharge").
21 In the first step of preventive commitment in North Carolina, anyone may petition a magistrate or clerk of a superior court for issuance of an order to take the respondent (the individual named in the petition) into custody. 26 The magistrate or clerk may then issue a "custody order." 27 To issue a custody order for outpatient commitment, the magistrate must have reasonable grounds to believe that the person is mentally ill' and, based on his psychiatric history, in need of treatment to prevent further disability or deterioration that would predictably result in future dangerousness.2 If the petition is filed by a nonphysician, the respondent is taken into custody for examination by a physician or eligible psychologist. 3 " The respondent is then given a date and a time at which to appear for treatment, and is transported home and released" pending a commitment hearing. 32 If the petition is instead filed by a physician who recommends outpatient commitment, and if the magistrate finds probable cause to believe that the respondent meets the criteria for outpatient commitment, then the magistrate simply issues an order for the hearing. 33 Most persons placed on outpatient status in North Carolina, however, are not initially considered to be candidates for preventive commitment; instead 25. See Hiday & Scheid-Cook, Follow-up, supra note 17, at 53 (" [T] he North Carolina state legislature, after a decade under reformed civil commitment laws, made outpatient commitment criteria less restrictive than involuntary hospitalization criteria, provided a mechanism for enforcing outpatient commitment, gave facilities and staff immunity from liability, and allocated funds to community mental health centers for each patient they treated on outpatient commitment.").
26. N.C. GEN. STAT. § 122C-261 (1994). 27. Id. § 122C-261(b). 28. When applied to an adult, "mental illness" means an illness that lessens an adult's ability to use self-control, judgment, and discretion, such that it is necessary or advisable that he be under treatment, care, supervision, guidance, or control. Id. § 122C-3(21).
29. Id. § 122C-261(b). A person is "dangerous" if he is dangerous to himself or to others. A person is dangerous to himself if, absent treatment, (1) he is unable to care for himself and likely to suffer serious physical debilitation in the near future, (2) he has attempted suicide or threatened suicide and is likely to commit it, or (3) he has mutilated himself or threatened to mutilate himself, and is likely to do so. A person is dangerous to others if (1) he has engaged in the extreme destruction of property and there is a reasonable probability he will do so again, or (2) he has threatened to inflict, attempted to inflict, inflicted, or created a substantial risk of serious bodily harm to another, and there is a reasonable probability he will do so again. Id § 122C-3(11); see APA REPORT, supra note 6, at 20 ("North Carolina [has] operationalized [its] definition of deterioration to the point of dangerousness by requiring that determinations be based on past treatment records. This approach has the virtue of providing specific evidence of past behavior, the best basis for prediction of human behavior.").
30. N.C. GEN. STAT. § 122C-261(b) (1994) (setting forth the criteria pursuant to which the physician may recommend outpatient commitment); id. § 122C-263(c).
31. Id § 122C-263(f). 32. Id § 122C-264(a).
Id. § 122C-261(d).
outpatients tend to have been inpatients "stepped down" to outpatient status at some point during the inpatient commitment process. 34 An inpatient might be stepped down to outpatient status either at the hospital or at the district court hearing. By and large, most patients are stepped down at the hospital. 35 If a petition for inpatient commitment is filed by a nonphysician (for example, by a family member), the respondent is taken into custody for a first examination. If the examining physician instead recommends outpatient commitment, she identifies the proposed treatment physician or center, and the respondent is released pending a district court hearing. 36 The respondent is also directed to appear at the treatment center at a specified date and time. 37 A second examination of candidates for inpatient commitment takes place within twentyfour hours of arrival at a facility; 38 if this physician finds only the criteria for outpatient commitment satisfied, then she sets an appointment for the respondent with an outpatient physician and releases him pending a district court hearing. 39 A respondent recommended for outpatient commitment (either at a magistrate's behest based on a petitioning physician or as a "step-down") is ordered to appear for examination by the proposed treatment provider at a particular date and time, and slated for a civil commitment hearing. In the meantime, the proposed physician or treatment center may prescribe reasonable and appropriate medication and treatment.' However, the respondent can be neither physically forced to take the medication nor forcibly detained. 4 '
In such a situation, a civil commitment hearing must be held within ten days of the beginning of custody. 42 The order for outpatient commitment must be supported by clear, cogent, and convincing evidence that the person is mentally ill, capable of surviving safely in the community with available supervision, in need of treatment in order to prevent further disability or deterioration that would predictably result in dangerousness, and limited in his ability to make or simply unable to make an informed decision to seek voluntary treatment or to comply with recommended treatment. 43 
A. Due Process
The notion underlying the Due Process Clause of the Fourteenth Amendment is that certain interests of the individual (life, liberty, and property) are so fundamental that they cannot be taken away by the state without "due process." ' Identifying a constitutionally protected interest is, thus, the first step of due process analysis. The guarantee of substantive due process is that only sufficiently weighty interests justify any encroachment on a liberty interest. 45 The procedural component of the Due Process Clause is the guarantee of certain procedures to accompany such an intrusion. Thus, due process analysis includes both a substantive question (under what circumstances, if any, infringement of this interest would be permissible) and a procedural question (how the state is to determine if the infringement is justifiable in the particular situation). ' The outpatient commitment statutes of North Carolina give the state a new role in management of the mentally ill. While they may be susceptible to a due process challenge, none has yet been brought.
B. Preventive Commitment and Substantive Due Process
1. The Reasonable Relation Rule. A threshhold question for substantive due process analysis is the level of scrutiny to which the state's preventive commitment scheme will be subjected by a reviewing court. In general, the U.S. Supreme Court has afforded substantial latitude to the states in the area of civil commitment. 4 (1978) ("The essence of federalism is that states must be free to develop a variety of solutions to problems and not be forced into a common, uniform mold. As the substantive standards for civil commitment may vary from state to state, procedures must be allowed to vary so long as they meet the constitutional minimum.").
welfare, the Court's tendency has been to articulate a constitutional minimum and then leave substantial room for state-by-state experimentation."
Substantive due process requires a reasonable relationship between the nature and duration of commitment, and its purpose and basis. The Court articulated this "reasonable relation" rule in Jackson v. Indiana, 4 9 when it held unconstitutional the involuntary commitment of a criminal defendant who had been found incompetent to stand trial. Although Jackson's recovery was unlikely, the trial court had committed him until the hospital could certify his sanity. 5 " This confinement was tantamount to permanent institutionalization on a mere showing that Jackson was incompetent to stand trial ("mere" because the state had a lesser burden than it would have had for civil commitment 51 ). In finding a due process violation, the Court explained that no reasonable relationship existed between the permanent duration of commitment and its stated purpose of helping Jackson regain competence for trial. 52 5 an assumption that finds support in the Court's treatment of parole and probation vis-A-vis incarceration, 5 6 at least with respect to nonpreventive schemes. That is, reconfinement of convicted criminals released on parole or probation requires due process, because release (re)created a protected liberty interest. So outpatient commitment schemes analogous to parole (that is, conditional release schemes) and probation (that is, community placement schemes) return to those patients some of the "liberty" interest in physical freedom deprived at the original inpatient civil commitment hearing. 7 Preventive commitment, by way of contrast, is more akin to placing someone on probation without a criminal conviction. Rather than depriving a person of his liberty and then returning some (a lesser portion), it deprives him of less to begin with. The net result is not the same, given the conspicuous absence of a threat of comparatively swift reincarceration and rehospitalization. 8 Thus, preventive commitment results in at most the same net deprivation of liberty as do other outpatient commitment schemes, and arguably it effects a lesser deprivation.
b. Reputation. Although the Court has not been receptive to viewing damage to reputation alone as a deprivation of either liberty or property, 9 there is some basis for inferring that a deprivation of liberty that also affects reputation might be treated as more invasive than a deprivation of liberty alone.
In 1970, the Court found that due process requires notice and a hearing before the state may post a notice in retail liquor outlets forbidding sale of alcohol to 55. See an individual on account of her excessive drinking.' While the Court held six years later that injury to reputation alone is not of its own accord a deprivation of liberty, the Court distinguished its earlier ruling by noting that posting had "significantly altered [the person's] status as a matter of state law" and concluded that the "alteration of legal status, . . . combined with the injury resulting from the defamation, justified the invocation of procedural safeguards., 61 So, while the imposition of stigma by the state may not in itself trigger the Due Process Clause, a state action that deprives the individual of liberty and imposes a stigma may thereby be a greater deprivation of constitutionally protected liberty. In other words, stigma imposed is a factor in due process analysis.
Preventive commitment unquestionably implicates an interest in "reputation." First, some stigma arises when one is not treated, despite serious mental illness. 62 Although being "free" of stigma is arguably a sort of "liberty," it is very different from the liberty interest in being free of physical restraint. The state does not impose the stigma as it might the restraint, and the state action constituting deprivation could only be its failure to remove the stigma through medical treatment. A mentally ill person would have to allege that the state's failure to commit him constituted a deprivation of a protected liberty interest in a stigma-free reputation. Ordinarily, however, the government has no duty to prevent others from working a deprivation of liberty or property. 63 It is thus unlikely that the individual has a constitutionally protected liberty interest in being stigma-free that can, of its own impetus, give rise to a state duty to prevent or remove the stigma.' 4 Second, the state may impose a stigma when it erroneously commits a person who is not mentally ill. 65 One so confined would likely bring a suit for the erroneous deprivation of liberty, that is, confinement without satisfying the minimum substantive requirements. Third, and critically, even a correct adjudication of mental illness so severe that it warrants state intervention (on the person's own behalf or for the protection of society) has a profound impact on the individual's status in the community. The Court made precisely this point in 1979, noting that "commitment to a mental hospital 'can engender adverse social consequences to the individual' and that '[w]hether we label this phenomena 'stigma' or choose to call it something else, ... we recognize that it can occur and that it can have a very significant impact on the individual."' 66 And while commitment to outpatient status may engender less severe "social consequences," it unquestionably engenders some.
c. Conclusion. The North Carolina outpatient commitment scheme implicates a liberty interest in freedom, though to a lesser extent than any inpatient civil commitment scheme, and possibly to a lesser extent than other outpatient commitment schemes. This infringement is enhanced, at least to some extent, by the "stigma" of the commitment process. Critically, though, the deprivation of liberty involved here is considerably less than in the inpatient schemes reviewed by the Court.
The State's Interest.
Identifying the liberty interests infringed upon by preventive commitment, and the extent to which they are infringed, is only the first step of substantive review. Only sufficiently weighty state interests will justify the infringement. North Carolina's interest seems fairly clear: The scheme is designed to, and does, prevent hospitalization of revolving door patients, effect lesser deprivations, and reduce state expenses. 6 7 And its power to enact such a scheme is not in doubt: This is an exercise of both its police power (because outpatients are, by definition, on the very brink of dangerousness) and its role as parens patriae (because outpatients are, by definition, limited in their ability to make treatment decisions). ' Both the police power and the parens patriae role are legitimate premises for state action. However, a police power justification is more convincing in the inpatient setting than in the outpatient setting, as inpatients have been adjudicated dangerous, while outpatients have not. The parens patriae rationale 67. See Gunn, supra note 55, at 19-20. 68. To be sure, the state's interest is preventive and, as such, deprives the individual of liberty on the basis of the possibility that he would become dangerous absent treatment. To the extent that it works from possibility rather than certainty, the North Carolina scheme will be overbroad (though not necessarily unconstitutionally so). That is, some of those deprived would not, in fact, have become dangerous. Still, similarly broad juvenile curfews have been justified on preventive grounds and sustained at the court of appeals level. See, e.g., Qutb v. Strauss, 11 F.3d 488 (5th Cir. 1993). In fact, the Qutb court sustained a juvenile curfew even while applying "strict scrutiny." The state's interests were deemed unusually compelling, since the persons affected were minors "whose immaturity, inexperience, and lack of judgment may sometimes impair their ability to exercise their rights wisely." Id. at 492 (citing Hodgson v. Minnesota, 497 U.S. 417, 444 (1990) ). This analysis suggests that preventive commitment in North Carolina will survive the less rigorous scrutiny to which it must be subjected. See supra text accompanying notes 47-53. may, thus, take on greater significance in the outpatient setting. This is entirely consistent with the Jackson reasonable relationship rule: The state's authority to commit to outpatient status is largely parens patriae-precisely what one would expect of a scheme that is primarily about treatment. 69 
No Right to Least Restrictive Means.
If due process requires that the state merely design a reasonable commitment scheme, then "least restrictive means" analysis (a hallmark of strict scrutiny, the least deferential form of judicial review) is unwarranted. Still, plaintiffs arguing for training and habilitation" in the inpatient setting, as well as plaintiffs seeking outpatient placement (instead of inpatient confinement) have couched their arguments in terms of a least restrictive means requirement, 71 and several U.S. courts of appeals have applied that standard. The Supreme Court has not spoken directly on the topic, 72 however, and the courts of appeals using least restrictive means analysis have misapplied the analagous precedent.
While some lower courts have relied on Youngberg v. Romeo 7 3 for a definitive answer on the appropriateness of least restrictive means analysis in the civil commitment setting, 74 their reliance on the case is misplaced. The Youngberg Court simply did not address the question. Rather, the Court held only that a committed mentally retarded individual is entitled to the training reasonably required by his constitutionally protected interests in reasonably safe conditions of confinement and freedom from unreasonable bodily restraints. The Court recognized that some training of the patient by the state might be logically necessary in order to prevent deprivation of identified constitutional interests, but it construed this as an application of the Jackson reasonable 69. See APA REPORT, supra note 6, at 21 (suggesting outpatient commitment "be based on a need for treatment rather than on protection of the patient or others from dangerous behavior"). The parens patriae power finds its origin in the sovereign's authority to act as the "general guardian of all infants, idiots, and lunatics." Hawaii v. Standard Oil Co., 405 U.S. 251, 257 (1972) . The Court has suggested that this power inheres in the modem state, and the power has been invoked to justify civil commitment since at least 1845. By and large, courts ruling recently have not applied least restrictive means analysis to due process challenges of state schemes of civil commitment, 79 and the traditional deference generally accorded to the states and to mental health professionals in this context strongly suggests that strict scrutiny of North Carolina's preventive commitment statutes would be inappropriate. This conclusion, combined with the premise that "mental illness" and "dangerous- 77. Although three concurring justices were prepared to consider the possibility of an independent constitutional claim to the training or habilitation needed to preserve self-care skills, they reasoned from a perceived additional loss of liberty. See Youngberg, 457 U.S. at 327 (Blackmun, J., with whom Brennan, J., and O'Connor, J.. joined, concurring found unfit to stand trial and assigned to a mental health center] the right to be treated in the least restrictive environment that money can buy.") and Rennie v. Klein, 720 F.2d 266,269-271 (3d Cir. 1983) (en banc) (plurality and concurring opinions) (noting that a "least intrusive means" test should not be applied to an examination of New Jersey's regulations for treating the mentally ill). See also Clark v. Cohen, 794 F.2d 79, 87 (3d Cir. 1986) (ordering community placement of mentally retarded plaintiff because of the "unanimous professional opinion that she should be placed in a far less restrictive environment" (emphasis added)).
ness" may not always be required for inpatient hospitalization, suggests that preventive commitment treatment providers may have more flexibility under the federal Constitution than they currently exercise in North Carolina. Perhaps, for example, the Constitution would permit them to move a noncompliant outpatient, who is rapidly spiralling toward dangerousness, into an inpatient facility, at least briefly. 8 ' 5. The Reasonable Relationship Rule. While the Court has not ruled on outpatient commitment of any sort, it applied the reasonable relationship rule to inpatient civil commitment in O'Connor v. Donaldson. 8 The O'Connor holding, when combined with a subsequent pair of cases on the commitment of criminal defendants found "not guilty by reason of insanity" ("NGRI"), strongly suggests that North Carolina's preventive commitment scheme would satisfy the reasonable relationship rule and, accordingly, be sustained against a due process challenge.
a. Inpatient commitment. Although he was not dangerous, Kenneth Donaldson had been confined for "custodial care" alone (not for treatment) 82 for fifteen years. He was clearly capable of surviving in a community setting, and several persons had offered to assume custody. Indeed, there was even some doubt as to whether he was mentally ill. Putting aside that question, and applying Jackson, the Court held that if he were not dangerous, he could not be confined for custodial care alone. Specifically, there was no rational link between the basis of his commitment (at most, mental illness) and its nature (custodial).
While O'Connor is cited for the broad rule that involuntary inpatient civil commitment of an adult requires a showing of mental illness and dangerousness, 8 3 subsequent rulings by the Court on the commitment of criminal defendants found NGRI' suggest that the case should be read more narrowly. In the first case, Jones v. United States, 85 a narrow majority of the Court held that a criminal defendant committed in the District of Columbia on a finding of NGRI need not be released at the end of what would otherwise have been his sentence. An individual found NGRI, presumably both mentally ill and dangerous, is committed as any other committee would be, both for his own treatment and for the protection of society. As the duration of commitment must be reasonably related to its purpose, 8 6 the individual may be confined until one of these criteria is no longer satisfied. The problem that fractured the Court in Jones was that after a criminal defendant is found NGRI, the D.C. Code mandates inpatient civil commitment without mention of the substantive criteria enunciated in O'Connor. 8 7 The majority and dissent disagreed about how (and even whether) a leap from NGRI to "mentally ill and dangerous" was made. Indeed, because it considered the O'Connor elements controlling, the dissent raised concerns about the rationality of the leap at all. Specifically the dissent noted that a person found NGRI is found to have been mentally ill and dangerous only at a particular moment in the past. Civil commitment hearings, by way of contrast, are "forward looking." 88 Moreover, the criminal law in the District of Columbia requires a finding that the mental illness "caused" the act; although the majority viewed this as supporting an inference of an illness so serious it is likely to continue," the dissent viewed the finding of causation in the criminal context as a social judgment, not a medical judgment, and thus inappropriate in the context of civil commitment. 90 Very recently the Court revisited the issue. Ten years had passed since Jones, and the scale now tipped in the other direction. This time, in Foucha v.
Louisiana, the Court invalidated a Louisiana scheme under which a person found NGRI would remain committed until he proved he was no longer dangerous, even if he regained his sanity. 91 The four justices dissenting in Foucha (Kennedy, Rehnquist, Thomas, and Scalia) emphasized that both Jones and Foucha were criminal proceedings and contended that a criminal defendant found NGRI is more like a convicted criminal than a candidate for civil commitment. 9 2 Indeed, in Foucha, the state had already proved the criminal act beyond a reasonable doubt. 9 3 In other words, the O'Connor elements would be inappropriate. These justices construed Jones as an endorsement of See also the majority opinion in Jones, 463 U.S. at 367 (noting "important differences between the class of potential civil-commitment candidates and the class of insanity acquittees that justify differing standards of proof").
93. On the other hand, the state did not contend that Foucha was criminally responsible or that it was entitled to punish him as a criminal. Nor did the Louisiana NGRI statute so provide. See Foucha, 504 U.S. at 74 n.1. the distinction between civil and criminal commitment, and viewed the Foucha rule (that commitment of a person found NGRI must still be-at all times-predicated on both mental illness and dangerousness) as effectively overruling Jones. 94 So, while the dissent in Jones had expressed concern about any commitment premised solely on a finding of NGRI, what is thought of as the "conservative bloc" in the Court (dissenting in the more recent Foucha case) would sustain a statutory scheme confining a criminal defendant after a finding of NGRI, possibly even indefinitely and for dangerousness alone. 95 To be sure, the dissent in Foucha is precisely that-a dissent. But it underlines a fundamental point about the Jackson holding, which remains good law: What constitutes a "reasonable relationship" necessarily varies from scheme to scheme. As the state's purpose and basis for action change, the nature and duration of commitment may also change. The narrow interpretation of O'Connor (that if an adult is not dangerous, he cannot be confined for custodial care alone) is thus more consistent with the Jackson reasonable relation rule, as well as with the deference usually accorded to state-by-state experimentation in mental health matters. 
dissenting). Pursuant to Foucha, commitment of a person
found NGRI must terminate as soon as he is either sane or not dangerous. In other words, both prongs (mental illness and dangerousness) must at all times be satisfied for continuing commitment to be constitutional. The Foucha Court qualified this by noting that it had previously approved pretrial detention premised on dangerousness alone, provided the crime was serious, the government's interests were overwhelming, detention followed a full-blown' adversary hearing with a neutral decisionmaker, and a finding by clear and convincing evidence that no conditions of release would assure the safety of the detainee or the community, the duration was strictly limited, and the detainee was kept separately from persons awaiting or serving sentences. threshold of preventive commitment may well pass constitutional muster. It remains to be seen, however, exactly how the Jackson rule will apply to the North Carolina scheme. Again, due process requires a reasonable relationship between (1) the nature and duration of commitment and (2) its purpose and basis. The purpose of the North Carolina scheme is to treat a portion of the mentally ill population-those who are not yet dangerous-in order to prevent their otherwise inevitable dangerousness. In other words, in North Carolina, the individual's need for treatment is the statutory justification for preventive commitment. So, in North Carolina, a constitutionally protected right to treatment might be a logical extension of the reasonable relationship rule.
The Supreme Court has noted that, "as a general matter, a state is under no constitutional duty to provide substantive services for those within its border." 98 Thus, ordinarily there is no right to treatment by the state. Some lower courts, however, have reasoned that treatment must be provided on account of an implicit quid pro quo in the Due Process Clause. In this view, the state, in return for the liberty deprivation, must offer treatment as compensation. Thus, as one lower court reasoned, "[i]f an individual, adult or child, healthy or ill, is confined by the government for some reason other than his commission of a criminal offense, the state must provide some benefit to the individual in return for the deprivation of his liberty." 99 While fundamentally different in its view of the relationship between state and individual, the more commonly articulated view of due process-that any deprivation of liberty requires a sufficiently weighty countervailing state interest-results in this instance in the same outcome. The state interest justifying a deprivation of liberty might be punishment, deterrence, and the safety of others (as in the exercise of police power to incarcerate a convicted criminal), or it might be the individual's need for treatment (under the parens patriae power). If the state's interest is the latter, application of the Jackson reasonable relationship rule would result in a "right to treatment." In other words, whether or not one applies a quid pro quo analysis, treatment is the only reasonable option in North Carolina since the nature of confinement must be reasonably related to its purpose." The North Carolina statute does require 98 the district court judge to make a finding at the preventive commitment hearing that outpatient treatment is, in fact, available. 1 "' The state has thus taken steps to address the possibility that, without medical treatment, preventive commitment might be irrational.
At the same time, however, preventive commitment usually entails an involuntary medication order (albeit "coerced" instead of "forced" medication), which raises the question of whether or to what extent the patient may refuse precisely that medication to which he has a "right." Ordinarily, the individual has a liberty interest in avoiding the unwanted administration of psychotropic drugs. 0 2 Administration of psychotropic drugs to prison inmates and inpatients, for example, impairs a liberty interest beyond the deprivation effected by the original conviction or commitment. 0 3 custody to satisfy Jackson).
Similarly, a mentally ill but easily curable criminal defendant committed (pending trial) on a finding of incompetence might successfully argue that the Jackson rule mandated precisely that treatment necessary to restore his competence. On the other hand, although the state may not confine the nondangerous for custodial purposes alone 103. Even though criminal conviction involves the most rigorous process the state can provide, the new action of administering drugs implicates a liberty interest not adequately protected by the original process (i.e., the substantive constitutional limitations on the new intrusion are wholly different from those on the old), so the Due Process Clause requires additional substantive and procedural protections. See Washington v. Harper, 494 U.S. 210 (1990) (applying due process analysis to prison regulation regarding the administration of antipsychotic drugs to prisoners); Montanye v. Haymes, 427 U.S. 236, 242 (1976) ("As long as the conditions or degree of confinement to which the prisoner is subjected is within the sentence imposed upon him and is not otherwise violative of the Constitution, the Due Process Clause does not in itself subject an inmate's treatment by prison authorities to judicial oversight.").
Transfer to a prison hospital would be another example of a totally new "type" of intrusion. While there is unquestionably an interest in avoiding unwanted medication, the U.S. Court of Appeals for the Fourth Circuit shed some light on the limits of that interest in the 1980s.1" In 1987, the court held that forcible medication of a defendant institutionalized after a finding of incompetence to stand trial requires an initial finding of "medical incompetence" and a procedure pursuant to which the state can decide if and how to treat the defendant. Such a procedure might be substituted judgment (where the decisionmaker determines what the patient would do if he were competent), deference to professional judgment, or some sort of "best interests" test. 5 On rehearing in 1988, however, a different panel of the Fourth Circuit concluded that any distinction between competence to stand trial and competence to make treatment decisions "must certainly be one of such subtlety and complexity as to tax perception by the most skilled medical or psychiatric professionals." 1 6 To require a preliminary finding of medical incompetence would be to "pose an unavoidable risk of completely anomalous, perhaps flatly inconsistent, determinations of mental incompetence by different judicial tribunals."'"
Thus the court approved a process, proposed by the government, that construed the decision to medicate as essentially "medical" and that placed decisional responsibility in the hands of medical personnel at the custodial institution."°W hile the Supreme Court denied certiorari on the Fourth Circuit case, it implicitly aligned itself with the second panel and cast doubts on any widespread applicability of a notion of "medical incompetence. ' North Carolina requires the state district court judge, working from the recommendations of examining physicians, to find the patient limited in his ability to make, or simply unable to make, an informed decision to seek voluntary treatment or to comply with recommended treatment." 3 While "incompetent to stand trial" is not the same thing as "incompetent to make treatment decisions," arguably "limited in the ability to make (or flatly unable to make) treatment decisions" is. Moreover, to require an additional finding of incompetence to make treatment decisions might be to ask the wrong question. 4 Insofar as the mentally ill share as a symptom of their disease a tendency not to take their medicine, 5 the appropriate question might be medical and diagnostic rather than legal (and, specifically, constitutional). In other words, if this subset of the population is prone, by virtue of their disease, to passivity, a rigorous interpretation of "incompetence" may well be conceptu- hile there has been an inclination on the part of many researchers to view psychiatric patients as unreliable, incompetent, and unable to hold rational views and beliefs concerning their illnesses and disabilities, [we have concluded that] psychiatric outpatients do hold distinct and even realistic beliefs and perceptions regarding the extent of their illnesses and the ways in which they are viewed by others around them.").
116. Swartz Interview, supra note 10. Joseph Carney makes the same point:
In protecting the patient's procedural and substantive due process rights, [civil libertarians] are protecting his right to choose treatment or not. However, the affected individual is unable to make a rational decision. . . . The unfortunate irony is that the illness' symptomatology, irrational or distorted thinking, allows the disease to perpetuate itself because the law requires society to respect the patient's irrational decisions. Carney, supra note 114. scrutinized decisions to medicate the inpatient and the inmate forcibly." 7 The Supreme Court, however, has suggested this heightened standard of review might not be necessary. For example, in 1981, the Massachusetts Supreme Judicial Court held that a noninstitutionalized but mentally ill person had a protected liberty interest in refusing treatment with antipsychotic drugs and, applying rigorous scrutiny, required a countervailing "overwhelming state interest" in order to medicate forcibly."' 8 The U.S. Supreme Court noted in a case the same year that this decision was based on the common law of Massachusetts as well as the federal constitution, and suggested that the rigorous scrutiny applied by Massachusetts might be more than the federal constitution requires." 9 More importantly, in the preventive commitment setting, psychotropic medication is not per se forced. That is to say, in the paradigm due process involuntary medication case, the institutionalized or incarcerated individual is physically administered psychotropic medication, by force if necessary. By way of contrast, North Carolina outpatients are merely ordered to take their medicine, and then psychologically coerced." 2 Arguably, the liberty interest in avoiding coerced treatment with psychotropic drugs is weaker than the liberty interest in avoiding forced administration of psychotropic drugs. To be sure, the drugs mandated by the state, whether forced or coerced, are equally mentally and physically intrusive.' 2 ' The coercion process, however, leaves available the choice of noncompliance (and concomitant penalty). Combined with the fact that the basic concept of the scheme seems quite reasonable (revolving door patients are, by definition, safe if they take their medicine), this less intrusive medication process probably satisfies substantive due process.
IV
APPLICATION OF THE STATUTES
A. Noncompliance
Although a respondent under an outpatient commitment order has been ordered to receive outpatient treatment, the statute does not permit forced medication or detention for treatment. 22 Noncompliance thus poses the greatest practical challenge to North Carolina's preventive commitment scheme. 12 Quite a few researchers evaluating the North Carolina preventive commitment scheme have distinguished between "situational" and "contumacious" noncompliance, 124 defining the former as noncompliance "due to social and illness factors,"" 12 and finding it much more common. That is, "patients could not get transportation to the mental health center, could not afford the cost of medicine and treatment, had little family support in pursuing care and staying on medication regimes, denied their illnesses and/or lacked understanding of their need for medicine and care."" 12 This distinction between "contumacious" noncompliance and "situational" noncompliance may be artificial, as mentally ill individuals often share, as a symptom of their disease, a tendency not to take their medicine." 2 7 Noncompliance with treatment regimens is a universal problem, common to all diseases (mental and otherwise) as well as to all demographic and social groups." 2 But it is quite unclear to what extent patients with chronic mental diseases are more prone than other patients to fail 122. The outpatient statutes explicitly forbid forcible medication. N.C. GEN. STAT. § 122C-273(a)(3) (1994). The legislature had determined that a provision for forcible medication would be unnecessary, because noncompliance tends to result from "situational" factors such as transportation. APA REPORT, supra note 6, at 11. While the North Carolina mental health statutes allow emergency forced medication of involuntarily committed clients, N.C. GEN. STAT. § 122C-57(e) (1994), and the accompanying regulations both define "emergency" and explain the procedures, N.C. ADMIN. CODE tit. 10, 14J .0400 (Mar. 1990) ("Refusal of Psychotropic Medication"), these provisions cannot be read as authorizing forcible medication of outpatients. The language is simply inconsistent with the outpatient context. See, e.g., id. ("When a client in a state facility refuses psychotropic medication.. (emphasis added)).
123. APA REPORT, supra note 6, at 12 (in a six-month period, 50% of 295 respondents either refused medication or otherwise failed to comply (citing Hiday & Scheid-Cook, Critical Appraisal, supra note 11, at 215)).
124. Gustavo A. to comply, or to what extent this noncompliance should be considered part of the disease itself. 29 The statutory mechanism for dealing with refusals draws the distinction between contumacious and situational noncompliance, but ultimately provides little in the way of statutory teeth. In fact, the only thing that can be forced on a noncompliant outpatient under North Carolina law is his presence at an appointment for the purposes of evaluation. By statute, if a mentally ill person "fails to comply" or "clearly refuses to comply" with outpatient treatment, his treatment physician or center must make reasonable efforts to elicit compliance and then may request a supplemental hearing. 30 The procedures for this hearing are the same as for outpatient civil commitment hearings. 3 ' The court determines whether and why the respondent has failed to comply, and may then find probable cause for inpatient commitment and order an examination, alter the outpatient commitment order, or discharge the respondent.' 32 If the respondent "fails to comply" but does not "clearly refuse to comply," the center can request a clerk (not a magistrate) to issue a custody order. " ' 33 The respondent is then brought before the outpatient physician or treatment center, examined, and released." The physician will presumably try to cajole compliance. If the respondent meets the criteria for inpatient commitment, proceedings for a new commitment order may be started. 35 In short, noncompliant outpatients are divided into those who refuse and those whose failure is instead situational. A custody order cannot be issued for refusals.
Coercive civil contempt is, at least in theory, an obvious tool for enforcing the outpatient treatment order, but conceptual problems arise when one tries to apply the statutory requirements in the context of the mentally ill. In North Carolina, failure to comply with a valid court order is continuing civil contempt so long as the order remains in force, the purpose of the order would still be served by compliance, and the person subject to the order is still "able to comply." ' 36 Significantly, disobedience must be willful. 37 Id. § 5A-21. The outpatient doctor or treatment center would swear out an affidavit before a clerk of court, who would find probable cause (that the respondent will be found in contempt) and then issue a show cause order and a notice to appear. At the subsequent civil contempt hearing, the court would determine if the respondent were capable of compliance (taking his medicine) and, if so, would place him in jail until he complied or sufficiently deteriorated to be committed as an inpatient. If the respondent failed to appear for the contempt hearing, the court would order arrest, set bond, and calendar another hearing. in civil contempt must be able to comply. 138 One assumes, first, that this mechanism could be used only in the few situations of noncompliance that are "contumacious refusal." To the extent that the distinction between "contumacious" and "situational" refusals is artificial, 139 the appropriateness of civil contempt seems doubtful. More importantly, it is unclear what relationship exists between the ability to comply with a valid court order for contempt purposes and the earlier finding at the outpatient commitment hearing that the respondent was limited in his ability to make or simply unable to make an informed decision to seek voluntary treatment or comply with recommended treatment. Quite possibly, the condition supporting the limited-ability finding, to the extent that it suffices for a state-imposed involuntary medication order, precludes the contempt. At the very least, while he waits in prison on contempt charges, the patient may well spiral toward the complete relapse that will justify inpatient hospitalization by North Carolina statute; thus, at some point, he may cross a threshold into "unable to comply" for contempt purposes. The court's contempt power also may be inappropriate in this setting because it threatens to undermine the therapeutic relationship. In fact, a recent study of compliance and enforcement in North Carolina concluded that, for essentially this reason, clinicians even tend not to use the weaker enforcement procedures provided in the civil commitment statutes." 4 Rather, they employ "softer means" such as phone calls and letters."' And, apparently, these more "traditional means of persuasion" 142 are effective. Thus the North Carolina Mental Health Study Commission may well have been correct when it concluded that "social and illness factors, as opposed to recalcitrance, could be overcome and compliance obtained by the authority of a court order, the 141. Id. 142. Id. In a 1992 study, researchers noted: At the first "No Show" these softer methods were relatively effective, for only 38.7% failed to show a second time. Again phoning and sending letters were the major methods of handling this situation and were relatively effective: failure to show a third time was reduced to 22.6%. At the third "No Show" clinicians employed more forceful methods: calling the sheriff, threatening to call the sheriff, and taking out a new petition for civil commitment. In the course of outpatient commitment (OPC), clinicians pointed out to patients the likelihood of getting sick again and being rehospitalized if they failed to take their medicine or come to therapy. Many clinicians called these tactics "threats," and thought them important in obtaining compliance. Hiday, supra note 120, at 363 (citations omitted). To threaten civil contempt (or rather, to warn that it may become necessary) is to tell the patient that he is deteriorating and that he may deteriorate sufficiently to justify inpatient hospitalization. While such a "threat" may introduce an adversarial element to the doctor-patient relationship, it does so considerably less than would a threat of contempt sanctions (which might well be an empty, and thus deceptive, threat, precisely since drastic deterioration may preclude application of the contempt statutes).
strength of a sheriff's pick up and custody, and the extra effort and attention required of mental health personnel.', 143 Several commentators have further argued that preventive commitment without judicial enforcement through the contempt power is inappropriately coercive for a therapeutic relationship. For example, several write that "chronically mentally ill individuals who are the likely candidates for involuntary outpatient commitment are generally alienated individuals who perceive the world as hostile and uncaring" and argue that placing them "into a situation where their acceptance of treatment becomes another instance in which the larger society is willing to penalize them for being unattached to regular social structures will merely perpetuate the cycle of alienation.' 44 Another commentator notes that "many providers feel that such coercion is inherently antithetical to the therapeutic process and believe that serious questions exist regarding the clinical utility of mandatory outpatient treatment.' ' 45 B. Preventive Commitment: The Results Several studies of outpatient commitment in North Carolina have concluded that the scheme has not been used much.'" A variety of explanations have been proffered for this fact, including "ideological resistance" on the part of community clinicians, that is, less concern for chronic patients as compared with crisis patients, more obligation felt to the voluntarily committed, and wariness about the value of psychotropic medication. 47 Some reluctance also can be attributed to awareness of inappropriate placements,'" as well as to concerns that the scheme cannot be enforced. 149 The extent to which the scheme is used also varies tremendously from county to county across North Carolina," at least partly because it requires cooperation between independent entities, such as the community mental health clinic and the local sheriff's department. This relationship is clearly critical, and the quality of interaction varies considerably.
51
In addition to the fact that preventive commitment is not used much, conclusions about its effect and effectiveness have been mixed. 52 To be sure, many studies of preventive commitment in North Carolina have been optimistic. 15 3 In their 1987 study, for example, researchers concluded that "most OPC [preventive outpatient commitment] respondents had no dangerous behavior during the follow-up period after their OPC orders," that "results attest to the success of OPC in obtaining compliance with medication and treatment," and that "[w]hen respondents show up and begin treatment, OPC works in terms of keeping patients in treatment and on medication, increasing compliance, permitting residence outside an institution and social interaction outside the home, and maintaining patients in the community with few dangerous episodes."'" In their 1990 study, these same researchers concluded that "close to half of these patients ... never failed to show for their appointments without giving an acceptable excuse and rescheduling during the three months of their OPC."' ' 55 In another 1990 study, researchers concluded that [i] f the trend of sharp reductions in admission rates, coupled with less dramatic decreases in the number of inpatient days, is sustained by further research, one could then argue that patients clearly experience substantial reduction in admission rates after involuntary outpatient commitment, even though a few who are admitted after outpatient commitment remain in the hospital for lengthy periods. Regardless of that trend, both reductions were statistically significant. Clearly, even under the most conservative estimates for measuring institutionalization, the impact of involuntary outpatient commitment on the revolving-door syndrome is strong."
However, in her 1992 review of the empirical studies to date (studies of outpatient commitment in North Carolina, as well as the District of Columbia, Nebraska, Tennessee, New Mexico, and Arizona) Kathleen Maloy vigorously criticized the researchers' methodology and concluded that "these studies provide almost no valid empirical evidence in support of the effectiveness of 150. Swartz interview, supra note 10. 151. Id. 152. See generally MALOY, supra note 145. 153. Studies of North Carolina's outpatient commitment statutes (before the expansion of the substantive criteria) were also generally positive. See id. at 6-8. The American Psychiatric Association has also been optimistic, concluding that outpatient commitment (of any sort) is the best solution for "those with psychotic illnesses which respond well to antipsychotic medication, but who have a demonstrated pattern of noncompliance with medication after inpatient discharge," and "those patients who need externally imposed structure in order to function as outpatients but who are not capable of requesting the establishment of such structure on their own." APA REPORT, supra note 6, at 16. Most of the empirical studies, she concludes, "have serious flaws in their study design and research methodology."' ' 8 Thus, the jury is still out on the effectiveness of outpatient commitment.
C. Problems
The North Carolina scheme is noteworthy for its expansion of the state's power over a much broader portion of the population and for its failure to provide for supervision of mental health professionals. While preventive commitment orders are not "enforceable" in the sense that they envision forcible medication, and while they are not enforced by the legally available method of contempt, they do, practically speaking, place a great deal of unsupervised power in the hands of community mental health care providers. In particular, treatment options are left to the clinic by the assigning district court judge. Thus, noncompliance is usually handled at the clinic level, informally, and sometimes with threats of inpatient placement that is not actually an option under the statute, though the patient may not realize this. So while preventive commitment in North Carolina probably passes muster under the federal constitution, the question for policymakers and legislators must be broader than constitutionality. 159 Ordinarily, outpatient arrangements provide advantages to both the state and the families of mental health patients. From the point of view of the family, outpatient placement provides the advantages of state intervention (notably treatment and psychological coercion) without the disruption of hospitalization." 6 It also introduces the patient to the experience of living in the community in a nonpsychotic state 61 (something rarely possible when he is a revolving door patient). And from the state's point of view, service in a community mental health clinic is considerably less expensive than inpatient hospitalization. 162 159. For a well-balanced review of the arguments for and against involuntary outpatient commitment (not preventive commitment per se), see Mulvey et al., supra note 144, at 571, 579 (acknowledging that treatment providers need to be monitored and discretion needs to be checked, and that an "absolutist stance that does not allow for any coercive element connected to the treatment of this group seems to preserve an ideal at the expense of human suffering").
160 174 the Court held that forcible medication in the trial setting would require "at least" as much justification as it had in the setting of a prison inmate. 175 The language in Riggins could be construed as an endorsement of rigorous review; indeed, the dissent believed the Court had applied strict scrutiny.' 7 6 However, it had not. While it wrote of "overriding justifications" and "less restrictive alternatives," the Court was not establishing a constitutional floor. Justice O'Connor, writing for the Court, was quite clear on this point. By writing that "Nevada certainly would have satisfied due process" if it had found forcible medication medically appropriate and if, after considering less intrusive alternatives, it had found the procedure essential for the safety of the defendant (or of others), the Court declared what would be sufficient to satisfy due process not what would be necessary. 77 Thus, wrote the Court, "we have no occasion to finally prescribe such substantive standards as mentioned above.' ' 78 Critically, forcible medication of outpatients is as intrusive as forcible medication of inmates or inpatients; "forcible injection of medication into a nonconsenting person's body"' 179 is not less intrusive simply because the state's 169. Swartz interview, supra note 10. 170. 494 U.S. 210 (1990 control of the person otherwise is less sweeping. Under Harper and Riggins, the state must articulate concerns about an imminent threat to the safety of the patient or of others, and it cannot do that when it is administering preventive medicine.
B. Implications of the Noncompliance Controversy
The empirical work on North Carolina's preventive commitment scheme'l°s uggests that a forcible medication provision might not be the wisest approach and that the present scheme might be unnecesssarily coercive.
Several factors suggest that forcible medication is exactly the wrong solution. First, noncompliance problems may only seem significant; quite possibly, noncompliance with outpatient orders is no more common than noncompliance with other treatment regimes.' 81 Second, coercive solutions may be inappropriate to the extent that a tendency to noncompliance is part of the disease itsef. 1 2 Third, experience has shown that noncoercive measures are quite effective in obtaining compliance. Clinicians are often successful when they use informal means, such as phone calls and letters, to induce compliance.' Finally, concerns about the detrimental effect of introducing adversarial processes and coercion into the therapeutic relationship suggest that a cooperative solution, such as community-based individualized case management, might be the better, and more humane, option.
While the practice and definition of "case management" vary nationwide, it offers the beneficial aspects of outpatient commitment (treatment in the community, in particular) without the introduction of a judicial hearing and court order. Roughly speaking, case management involves the following: detailed attention to the individual client; provision of services where the client is located (rather than in a clinic); a low staff-to-client ratio; frequency of services (even once a day); basic functions such as client outreach, service planning, and client advocacy; and more extended services viewed in the broader context of community resources, such as local libraries, friends, or the YMCA. Case management is also envisioned as an indefinite arrangement.'
84
A five-year study presently underway in North Carolina may well prove that case management could adequately replace the present scheme. The Duke Mental Health Study, which will conclude in 1998, covers nine counties in the central part of the state (Chatham, Durham, Franklin, Granville, Guilford, Orange, Person, Vance, and Warren). Reseachers are studying the relationship between the existence of a court order and compliance, and the effectiveness of active case management at local community mental health centers as an alternative to court order. Specifically, they offered active case management to persons ordered to receive outpatient commitment. Fifty percent of the randomly selected participants were released from court order. The primary goal of the study is to examine whether court-ordered treatment has an effect over and above case management and optimal community treatment."
The Duke Mental Health Study should answer whether coercion is necessary in the care of revolving door patients. If, as the empirical evidence to date suggests will be the case, active case management adequately ensures compliance, then it may well be the remedy for problems inherent in requiring active compliance with a court order from a subset of the population inherently prone to passivity. In the meantime, reforms to strengthen the coercive nature of the present scheme are unwarranted. Any reforms pending the outcome of the Duke Mental Health Study should decrease coercion and emphasize cooperation. To the extent that the present scheme is already unnecessarily and inappropriately coercive, it may be constitutional, but from a public policy standpoint, it is a "bad idea."
185. See DUKE MENTAL HEALTH STUDY 13 (unpublished bound booklet available from the Duke University Medical Center Department of Psychiatry), which presents the issue as:
In a number of studies in N.C., OPC has been shown to be effective in reducing rates of rehospitalization and lengths of stay. However, by and large, those counties which use OPC tend to provide more aggressive treatment in general, and those counties which use little OPC generally provide less aggressive treatment. This raises an important question about the effectiveness of OPC over and above the effectiveness of community treatment. Does coerced outpatient treatment add anything once community-based treatment has been optimized?
